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glossing over their actual feelings. (Author/DE) ‘ Y

Th;ee changes in trlal procedure are propOsed to

‘minimlze the effects of individual juror bias and those biases that

are artifically induced by lawyers? Since ‘certéin personal'ty types
are likely to maintain whatever prejudlcesfthey brlng to conrt, no .
one should be exempted from juf% duty unless he is mentélly re ardéd
or phy51cally incapacitated .in a way that makes jury serv1ce
1mp0551b1e. This would not &liminate juror bids but wéuld broaden the -
venire in order'to more accuratel'y reflect the biases of the total
community.. Second, since most jurors have a verdict in mind before
they leave the jury box, unanimous verdicts should be eliminated..
This would decrease the effect of 1nd1vidual ‘biases of either the
majority or minoérity in jury deliberatioms. ‘Third, lawyer-derived
biases may be eliminated by doing away with both cause and peremptory
challenges. Too often lawyers use jury sélection as means to seat
jurors who have biases favorable to thelr sideé of the case. Also, in
many cases, prospective jurors learn to- give the "right™ answver,

7

~.

-
)
- ) > P -

***********************************************************************

"Documepnts acquired by ERIC include many informal unpublished \ *
materials not available from other 'sources. ERIC makes every effort‘*
o obtain the best copy available. Nevertheless, items of marginal
reproducibility are often encountered and this affects the quality \
of the microfiche and hardcopy reproductions ERIC makes available
via the ERIC Document Reproduction Service (EDRS). EDRS is not |
responsible for the guality of the original document. Reproductions *

supplied by EDRS are the best that can’ be made from the original. f
***********************************************************************

*
*
Ik 3

* % *® *?&* *.




ORI o TR AAm, v APRsSfAR T . eTAeReT o » w Fowsese e e Tememm— v TR T T
- 3. .

~ JOYCE A.  LINDMARK» ' U'S DEPARTMENT OF HEALTH. i

T ' . EOUCATION & WELFARE
v NATIONAL INSTITUTE OF |
EDUCATION |

BEEN -REPR

| Teentitying oud Cmmmmmng Sor Effure"ts of Blases sy LTS
v in Criminal Trialé""&“ y .. THE PERSON OR ORGAMIZATION ORI
STATED DO NOT NECESSARILY REPRI

SENT OF FICIAL NATIONAL INSTITUTE O
EDUCATION POSITION OR POLICY

- . ’
1

It is comfortlng to believe that each criminal defendant 4 \

~ this country gets a "falr tr1al " a proceeding in which a jury pre- -

i
sumes him 1nnocent unless he is proven guilty beyond a reasonable

“

doubt. Unfortunately, ‘
. . .the several phllosophlcal-legal tenets that tnderlie
the 3ur1d1cal ideal .of the ‘fair trial'--., ...the
impartial juror, the representative panel, and the challenge
method--are filled with amblgultles and at war with one
another. : .

——
.

Support for Professor Robert Blauner s conclusion exists in the
"research being conducted on the’ transm1ssion§of information by
participants in a trial--most frequently, the attorneys--and the
receipt of information by mempers of thé jury. The underlying
pattern of this research suggests that Juror biases are so perva81ve

w5
- and varied that a fair trial, as commanly defined, is presently a

SFeos 39

legal fiction. At the same tlme, lawyers not only capitallze on
these biases but often seek to create additional ones through the
tactlcs that they employ. Consequently, mlnlmlzlngjthe injustices

whlch result from the comblned blases warrantsiéﬁructural changes
N e , -
in the conduct of criminal trials. !;”~

'Experimental data confirm the notlon tﬁat certain personallty

I
’ types are likely to malntain whatever pregudlces they brlng to

)/ 4

court, regardless of the ev1dence and testimony which is presented

- %o them. Janls found that certaln established personalltles are
relatlvely unlnfluenced by persuaslon of any kind. 2 Among them. ,"
are individuals who display soclal withdraval tendencles, 1nd1v1duals
vho are constrlcted in their ablllcy to rPSpond empathlcally to

varied stimulij; and .those who are compelled t(j}ransfer deep-~seated k

o  hostilities to elements ingthelr environment.
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Extrapolatlng from an attltude ‘survey P'yRokeach and Vidmar,
it seems llkely that jurors favorlng the dJ. th penalty constitute
another personallty group which will brlngfassorted oéher biases
into the courtroom. Such jurors are more authorltarlan, dogmatic,

and punitive than those agalnst capltal pj ishment ¥ hence the

llkellho d that. they, too, wlll not surrender preJudlces eas1ly.
A third group of Jurors "emotionally brogrammed for blased
responses 1is composed of members of raclal minority’ groups. Such

1nd1V1duals often have a”systemlc" bias, belleVlng thﬁt law and the

‘Judlclalhsystem Whlch 1ncorporates it- are inherently punitive, not

helpful 4 Accordingly, such Jurors may be dislnterested in lfstenlng

. L]
fob ctlvely to the case of the prosecutor or th%'defense, preferrlng ‘

to make arbitrary and caprlcious decisions about the fate of a
defendant.
As to'specific sources ‘and effects of jharor biases, there are

- as many as there are researchers to stud z,them.ﬂ‘For,one, consider~~
t
able ev1dence ex1sts which 1dent1f1es the authorltarlan personallty

"as a.major source of bias in a juror. Legant found that even though

l

all of her experlmental jurors saw the same, v1dto-taped, simulated

[
trlal those Jurors who scored high on a measure of. authorltarlanlsm

L

\
liked the defendant 1n the case significantly less and suggested

s1gn1f1cantly longer sentence for hlm than did jurors who seored
“low. Equally reveallng was the result that "hlgh authorltarlans"'
%Xtrlbuted responslbillt% to an accused agalnst vhom there was
llttle or amblguous ev1dence more often than did “low authorltarlans nd
Results of Legant s work correlate W1th Boehm' garlier findlngs
.'that both authorztarlans and ant1~author1tar1ans tend to dlstort

7, .
A ev;dence which ig presented to the 6 i o
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The comparatxve status of the deﬂéndéﬁt and juror also biases
3ury verdicts. Snyder s study comparéd d;cislons of members of
all male. juries with those of mixed juries and found that "inferior

status" lltlgants chances of winning are increased’ whsn confrontlng

.a* male-female jury and decreased when facing a male jury. In

addition, jury members. regarded as haV1ng superior status (whlte,'
adult males, with p081tions in business) favored 1nferior status®:
litigants, and vice versa.l ‘ )

The social and rolitical attitudes of jurors are a third area
of potential bias, particularly in "political" trials. During the
trial of *the "Harrisburg Seven:" Jay Schulman and his associates . :
discovered that affiliation with certain "traditionary" religions,

a nigh level of education, and high media exposure in’a prOSpectrve
juror would prosably result in a vote agéinst‘defendants asscciated
with a liberal position on social and politicai jssues.8 In
attempting to impanel a Jury for the trial of Huey P. Newton, Charles.
Garry revedled an endemic racism in the whlte suburbanites who

were to dominate the Newton 3ury.9 Rokeach and’ Vldmar, when test1~
fying at a murder trial in 1971, identified additional sources'and
effects of bias within potential'juror populations. Strong anti-
black attitudes frequently exist in older, poorer, less educated

whites, who are regular church goers and probably not 81ngle.lo

: Poor defendants Wlll often fare poorly among jurors of’ very high

1ncome or education, with males being mOre "antlapoor" than females.11

And results from 81mulated jury deliberations, derived independently
by two sets of researchers,, suggest that perceived belief and
attitude dlssimllarlty between a defendant and a juror is an even

|

stronger determinant of dlscrlminatlon and regection than is race;

and such dissimilarity resBults in the dispensation of more severe

-
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verdicts.12 In addition, Mitchell and Byrné, one of the feams of
investigatops, demonstrated that in the.highﬁauthoritarign, these
propensities are even stronger.L> » . -

The role call of blases could contlnue, but it would not alter
the obvidus conclu31on that an 1nd1vidual's personality structure,

values, and attltudes are going’to ?1as hIm"In one dlrectlon or

‘another and to one extent or another. Any proposalu however,

which attempts to minimize the effects of individuwal juror bias
should also control the biases deliberately“created by lawyers

during the voir dire proceedings, singe biases garnered here affect

the ultlmate outcome of a trial. As Pfofessor Blauner has observed,.

Desplte its theoretical functlon [fo guarantee a neutral,
obJectlve, and relatively unbiased jury/, the voir dire
is in reality a contest between the two adversaries
toward the goal of selecting the jury which is most
.favorable to his side.l4

"»\ .

One technique for constltutlng such a jury is the long and exces-
s1ve1y detailed voir dire. Through such an examination, a lawyeg

can arouse prejudices, develop false issues which are tangential

to his case, and use appropriate repetitions or omissions to em-

' phasize certain evidence or to derogate it.15

A second, more specific attempt to bias a jury dses the voir

, dire to argue the attorney's case. Broeder revealed that

after observation of a series of twenty-three con-
secutively tried jury trial cases held in a midwestern
federal district-court over an eighteen month period,
one researcher ¢oncluded that the voir dire is more
effectlvely used as a gorum for indoctrinaftion than as
a-screehing mechanisml

Similar findings were reported by Saul Mendiowitz in Delay in_ *he
Courts. In maklng a content analysis of voir d1re exchanges, he

found that attorneys spent over one half the time at their voir

dire preparing th Jury for the case to be presented, instead of

0
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aaking qgestionsﬂwaich pertai?éd to the jarote' qgalificationa.l7

A third and uncontrollable perversion of voir dire occurs

. When an attorﬁey’deliberatelf selects "weai-minded" jurors.18 Such
selectlo? is most likely to ochr when a proeecutor'knows he has

a weak 1ndictment or a defense attdrney belxeves hls cllent guilty.

In such cases, the theoretical%y desirable, obJectlve Juror becomes

an anathema. Instead, the "map of the hour" is easily swayed by
sympathetlc appeals;l9 or is filled with low self-esteem and\feelings
of personal 1nadequacy, thus beihg highly persuasible°20 or Q&ems

shady enough himself to be able to identify with a weasely defer{iant.zl

Generally, then, lawyers use v01r dlre to line up prejudlces as
\\

bast they can 1n favor of their clients.

Three changes in trial procedure would minimlze the effects of
indi idual juror,bias and,elimipate those biases~khich are
artifiicially induced by lawyers, thus actualizing the ideal of the
fair trial. First, no one ahouid be exempted from jury duty unless

. N . ' S
he is mentally retarded or physically incapacitated in a way which
1
would make jury service imp0881b1e. Occupational exemptions, for '
one, tend to mltlgate against tho ghtful Jury decisions.
Exemption is given to soye profe351onal people who would
seem to be best qualified to serve. . .The subtraction -
of relatively intelligent classes means that it is an
understatement to describe a jury. . .as a group of “hwelve
. people of- average ignorance. There is no guarantee that
members of a particular jury may'n t be quite unugually
ignorant, credulous. .. .narrow—mln ed, or biased.

Other unwarranted exclusions from Juiy amels result through
the chélleﬁge for cause, if a potential'ﬁuro Msays he has an un-
changeable oplnlon about a case, or the'peremptory challénge, if
‘he holds any opinions about the forthcomlng case.. The futility

of such disquallflcatlon was expressed by attorney Zeaslér'

w(;-
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.+ o« sthe rule which disqualifies persons who have formed
or expressed an opinion. based on information other than
the original evidence is, in these times.of rapid
dissemination of news, an absurd anachronism. . .It
furnishes an easy m%thod to escape Jury duty, 1t 1nv1tes
fraud and pergury. ,

I T PO VPO Pt TP

Although‘Zeisler made his statement eighty years ago, a similar
.. point of view was expressed more'recently by Professor Blauner,
in reference to the Huéy Newton trialj

A juror w1thout slgnlflcant bias. . .is. . .almosd
non-existent. Further, such a state of mind might not
even be des1rable~—[§t is suggestive, of/ a person of
apathy, ignorance, even stupldlty, or at least someone
.who is not: 11v1ng in today s social world.24

Reduclbg the categorles of 1nellgible Jurors would—ae%—eiiu'nate ‘i
. 3 ‘ . 3
’ Juror biases, nor is it meant to. Hlstorlgally, a jury wvas intended ]

¢ ’ - n/

to reilect the;morals, values, and preJudlces of'a community.
But eilmlnatxng exemptlons broadens the ven;re juries would more

‘accurétely refledt the biases of the total dommunlty. Rokeach

N

that g » ’ ' ’ “E,l:

.and Vidmar attest to the deslrablllty of this goal in maintalnlng

. b .the best way of coming closer to the ideal of an
L impartial jury would be a selection procedure in which
the biases of various segments of the population have
an equal chance of ‘being represented; thus cancelling
one angther to a gxeater extent than is presently the
case. i . {

If community biases still were inadequately represented, larger

juries could be constituted to produce a more statistically reflec-

A tive sample. _ﬁsing an appropriately broad, legally constituted, °

-

;/geographicé} unit, such as a county, should also diversify and thus
g ’ [ S - .

s minimize, the effects of any single bias on a given jury.

A Presumably, most eitizens, complete Qith.biases, are now :

L. ellglble for aury service. " A second change'in trial procedure

necessarily follows verdicts in criminal cases must be replaced C’ﬁ

by-a two thirds Pr simple majority vote of guilt or innocence.

e
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jury determines whe
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Legal precedent for such a change is already evolving. ..Johnson

v. Louisiana, a 1972 case, has ruled that a unanimous verdict of

guilt is not & due process requirement in state criminal cases26

-~

Although Johnson v. Louisiana does not address itself to non~-uneni-

mous verdicts of acquittal the logic of such a.total change is

inescapable. At the outset, of the criminal trial process, a a grand

ther a man will face an indictment and be place&
iﬁ jeopardy. Even so, it is not required to reach a unanimous '
verdict. Why, then, shouldﬁa pqtit jury, composeu of people -with’
similar biases and inexﬁertise, be expected to display greater

certainty and omniscience? As for the actual process of delibera-

Relt
.

. tion Within the jury room, a maaority vote has more validity than -

.a unanimous verdict. To begin, most jurors apparently have a ver-~

dict in mind before leaving the jury box. 27 Therefore, unless they .

all leave With the same opinion, one of three things will happen.
The majority will convince the minority to change its opinion |
through intimidation,“exhaustion,'er fear of censure. Or, the
minority Wlll engage in an endurance contest with the original
majority, perhaps achiev1ng a change’in vote, although not nece-
gssarily a real change in the opinion of the majority. Or, a hung
jurf will result .if the members of the minority or the majority

are equally non—persuasible. In the first two instances, a unani-

mous verdict would be a fraud; in the last situation, it becomes

\

a meaningless requirement.

—_—

While the preceding two changes neutralize the effects of

3uror biases, 'a final trial procedure must be modified to eliminate’f

lawyer~der1veq biases. Challenges for éause and peremptory

challenges both should be eliminated. In effect, lawyers would

no longer conduct a voir Qire but would concentrate exclusively

on‘the presentation of a case to the jury. Drastic as this

-

5.
T T T T T T L TS 4




FRRSIE. A s U VAR Ay upirhes g e y
.

"8

L
’ a

suggestioniqay sound, there is.some legal precedent and logical
justification for it. As ear%y as 1919, the United States Supfehe
Court concluded that there is nothing in the Constitution that
requires the granting of peremptory challenges.28 As to chéilenges
for cause, voir dire questions.don‘ﬂkélwaxs work; thattis, they i
don't always keep the "bad guys" gff‘of a jury. 1In céqmeﬁting on
thé Ngwfon’case, Ann Fagan Gingerdnoted.thét e . .manfkprosfectife'
juroré had learned to give the 'right' answer, glossing.over some
of,t%gir actual feelings."29 The Harrisburg Seven trial offered

more-dramatic evidence that even the most thorough voir dire and

field investigations'of prospective jurors can belcountered. Paul i

Cowan, journalist who interviewed seven jurors after the trial,
found that the two jurors who were holdouts had either lied or

deliberately misled attorneys with -their responses.30 Next, even

/

when biases are revealed, it is often difficult to separate an
~ ., " -

iﬁdividual's_preconceptions from his ability to act in a detached
manner. Tﬁe presence of biases does not neéfssarily make a person -
unfit for “"fair" decisionmaking in various kﬁnds of trials. Too, -
interrogation about biases may be counﬁer—prodﬁctive. Dr.

Bernard Diamond, forensicfpsychiatrist, examines such a possi-

bility when he says

/ . « .the person who denies racist. attitudes and-says,
'No, I will be fair,' may actually be less likely to be

/ + fair than the person who says 'Yes, I do have prejudices,’
because. such a person can consciously cope with his
prejudiced attitudes, make allowances for them, and
negate them in his own mind. And so I'd say, at best,’
the questioning is not very revealing of a person's true
attitudes and, at worst, it may inadveg{ently result
in the selection of prejudiced jurors.

Ironically, minimizihg jury biases in one sense can be achieved
by emphésizing them, in a different contest. If the venire is

broddened and unanimous verdicts eliminated, an individual

-2
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Jjuror's biases‘become less\important. Simultaneously, fhg biases
of a total community at a particular time ar ‘more accuratelyand
completely reflécted. This is as it should bk, siﬂceb"society

itselfcini$ia%es [a] case'throhgh its ggents,\and the jury may. . .

%1

be looked upon as sociéty reviewing the work of those agents.#§2
Indeed, the very law the jury implements is little more than the

¢éodification of the biases of tﬁe'majority of a community at any

particular time. As Holmes put it; for better or fbr.worée,

° 1
it is perfectly proper to regard the, law simply as a
great anthropological document. . .; as an exercise in
the morphology and transformation of human ideas. . . .
who could fail to be interested in the transition through -
the priest's test of truth,-~the miracle of the ordeal--
and the soldier's--the battle of the duel-~to the demo-
cratic verdict of the jury!33: S
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